
District: Nalbari 

IN THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS::TIHU 

 

G.R. Case No. 118/17 

U/S  294/352 IPC 

 

State of Assam 

        -vs- 

                 Sri Prabhat Das…... Accused 

Present:- Sri Anurup Bordoloi, A.J.S. 

  Munsiff cum JMCF, Tihu.  

 

Advocates appeared: 

For the State  : Mr. P. Barman, A.P.P.    

For the Defence : Mr. N. Bharali, 

  Mr. P. Talukdar, Advs.  

 

Dates of Evidence   :  02.11.17, 28.11.17, 12.12.17, 03.02.18 

Date of Argument  :  12-2-18 

Date of Judgment   :  12.02.18 

 

J  U  D  G  M  E  N  T 

1.  Prosecution case, in brief, is that one Sri Dhiren Das lodged an ejahar 

before the Officer-in-Charge, Tihu P.S on 26.07.17 alleging inter-alia that on 27.01.17 

at about 1.30 PM the accused person after being drunk came to the house of the 

informant, kicked the iron gate of the house, rebuked the informant with obscene 

words and assaulted the wife of the informant. The accused also caused damaged to 

the doors and windows of the house of informant. When the informant came to know 

about the incident and came to restrict the accused, the accused person assaulted the 

informant with a stick. When the younger brother of the informant, Sri Nikunja Das, 

came to the place of occurrence, the accused person also assaulted him.  The 

informant somehow pushed the accused out of his house to the road and there the 

accused fell down and sustained injuries on his hands and legs. Some local persons of 

the area saw the incident. Prior to this incident also, the accused person used to 

harass the family of the informant after consuming alcohol and now the accused 



 

 
 
 

person also started to threaten the informant that the accused person will kill the 

informant. 

2. On receipt of the ejahar, Tihu P.S. Case No. 118/17 U/s 427/294/323/354 

I.P.C. was registered and investigated into. On perusal of the case record it is found 

that the I/O of the case has filed the charge sheet U/S 294/352 IPC against the 

accused person and accordingly my predecessor in office has framed charge U/S 

294/352 IPC. 

3.  On appearance before the court, necessary copies were furnished to 

the accused and on being explained the particulars of offence U/s 294/352 IPC, the 

accused pleaded not guilty and claimed to be tried.  

4.  In support of its case, prosecution side examined 6 (six) witnesses. The 

accused was examined U/s 313 Cr.P.C. wherein he took the plea of denial. Defence 

has examined no witness.   

5.  I have heard arguments of the learned counsels for both the sides at 

length, gone through the case record and perused the evidence carefully.                                                       

Points for determination are: 

6.  (i) Whether the accused person on 27.01.17, at No.1 Nathkuchi, under Tihu 

P.S, rebuked the wife of the informant with obscene words and thereby committed an 

offence punishable U/s. 294 IPC? 

(ii) Whether the accused person on the same day, time and place above, 

assaulted or used criminal force to the informant, his wife and his younger brother 

and thereby committed an offence punishable U/s. 352 IPC? 

Discussion, Decision and Reasons Thereon: 

7. Before going to decide the points for determination, let me describe the 

evidence in brief. P.W.1/informant, Sri Dhiren Das, has stated in his evidence that on 

27th January, 2017 at about 1.30 PM the accused was fully drunk and he broke the 

iron gate and entered the house of the informant. The accused also broke the doors 

and windows of the house of P.W.1 and started abusing him with obscene words.  

The wife of the informant opened the door as the informant was working at the 

backyard of his house. Then the accused pulled the hair of the wife of 

informant/P.W.1 and tore her blouse. P.W.1 heard the screams of his wife and when 

he came to inquire what had happened, he saw that the accused person was fully 

drunk. The house of the accused person is 1.5 Kms away from the house of P.W.1.  

P.W.1 sold his house and bought a new house 1.5 K.M.s away from his former house 

because of such torture from the accused person. The accused person took advantage 



 

 
 
 

of the informant’s absence and tried to molest the wife of the informant. A cross case 

is also running against the informant/P.W.1.  Ext.1 is ejahar and Ext.1(1) is the 

signature of P.W.1.  

8. In his cross-examination, he has stated that the incident took place on 

27th January, 2017. P.W.1 lodged the ejahar on 27th January, 2017.  Dhiren Das (not 

the informant) wrote the FIR.  The contents of the FIR is in accordance with the facts 

narrated by PW 1. The date of lodging the FIR was mentioned as 26.07.17.  P.W.1 

has not stated in the FIR the grounds of delay in lodging the FIR.  P.W.1 was 

interrogated by the police on 26.07.17.  The accused lodged an FIR against P.W.1 and 

Nikunja Das on the ground that they have beaten the accused.  After receiving the 

summons of the cross case, P.W.1 lodged the ejahar.  This is not a fact that P.W.1 

has not stated before police that the accused tore the blouse of the wife of the 

informant.  It is not a fact that P.W.1 has not stated before police that the accused 

entered the house of P.W.1 by breaking the Iron Gate.  It is not a fact that P.W.1 has 

not stated before police that the accused was in a drunken state at the time of 

incident, took new house 1.5 K.M.s away from the former house, the accused tried to 

disrobe the wife of P.W.1 and tried to come to the house of P.W.1 in his absence. The 

house of P.W.1 is 1.5 K.M.s away from that of the accused and P.W.1 is living there 

for 14 years.  This is not a fact that P.W.1 has lodged the FIR in order to save himself 

from the cross case. 

9. P.W.2, Sri Jiban Das, has stated in his evidence that he knows the 

informant and the accused person.  There was an argument between the accused and 

the informant about 4-5 months ago.  P.W.2 does not know the reason of such 

dispute between the informant and the accused person. P.W.2 only saw them fighting. 

10. In his cross-examination, he has stated that P.W.2 knows about the 

cross case field by the accused against the informant.   

11. P.W.3, Sri Nikunja Das, has stated in his evidence that he knows the 

informant and the accused person.  On 27.01.17, P.W.3 was measuring land of Kamal 

Das.  At that time, some persons of nearby shop told him that there was a dispute in 

front of the shop.  Then P.W.3 immediately went to see the dispute.  When P.W.3 was 

standing on the National Highway, he saw the accused in the house of Dhiren Das i.e. 

the informant.  First P.W.3 saw that the accused broke two window glasses of the 

informant.  The accused also pulled the hair of the wife of the informant and she fell 

down.  When Dhiren Das came from back side of the house, the accused also bet him 



 

 
 
 

and thereafter the accused saw P.W.3 on the highway.  He then came near P.W.3 and 

slapped him and ran away.  Then Dhruba came and took him away.   

12. In his cross-examination, he has stated that the informant/P.W.1 is his 

elder brother of PW 3. P.W.1 lodged the case on 27.01.17 i.e. on the day of incident.  

On that day Prabhat Das i.e. accused also lodged a case against P.W.3 and it is 

running in this Court.  P.W.3 does not know the names of the workers who informed 

him about the dispute.  Between the land which PW 3 was measuring and the place of 

occurrence there are two paan shops, two hotels and one residential house. P.W.3 

heard the sound of glass-breaking from the highway.  The house of the informant is 

near the highway.  Police interrogated P.W.3 in this case. It is not a fact that P.W.3 

has not stated before police that some workers of the hotel informed him about the 

dispute, P.W.3 heard the sound of glass-breaking, he saw accused pulling the hair of 

the informant’s wife, accused pushed the informant and he fell down and also that the 

accused slapped P.W.3 twice.  It is not a fact that Prabhat Das did not assault the 

informant and P.W.1 lodged this FIR falsely.   

13. P.W.4, Sri Kamal Das, has stated in his evidence that he knows the 

informant and the accused person.  On 27.01.17, when P.W.4 was going to 

Patacharkuchi from Tihu Chowk, he saw the accused in the house of Dhiren Das.  The 

house of Dhiren Das is near the Highway.  First P.W.4 thought they were talking and 

then he saw Dhiren Das assaulting Prabhat Das and as such Prabhat Das fell down.  

Then Nikunja Das came out of the house of Prabhat Das and he also started 

assaulting the accused person.  Thereafter the wife of Dhiren Das i.e.  Pabitri Das 

came out of the house with a stick.  Dhiren Das took the stick from her.  Dhiren Das 

assaulted the accused with that stick.  Nikunja also beat the accused.  When people 

gathered there and the flight was almost over, P.W.4 went away.  The incident took 

place on the side of the highway and P.W.4 was on the other side.  Defence has 

denied cross examining this witness. 

14. P.W.5, Smt. Pabitri Das, has stated in her evidence that informant is 

her husband.  She knows the accused person.  On 27th January, 2017 when P.W.5 

was cooking, she heard a noise from the kitchen.  When P.W.5 came out to see what 

had happened, she saw that one window glass was broken. At that time the accused 

grabbed P.W.5 and tore her blouse.   When P.W.5 shouted, her husband came 

running from the back of the house.  Then the accused ran away and fell on the 

fence.   



 

 
 
 

15. In her cross-examination, she has stated that her husband lodged the 

FIR stating that the accused assaulted her.  At the time of incident P.W.5 was alone in 

the house.  P.W.5 came from the kitchen when she heard the sound of glass-

breaking.  P.W.5 has not seen the accused breaking the glass.  Police interrogated her 

on the same day.  P.W.5 does not remember the date when police took her to hospital 

for medical treatment. P.W.5 went to the hospital on the evening of 27.01.17.  Police 

did not take her to hospital.  The husband of PW 5 and Nikunja Das is also an accused 

in a case lodged by Prabhat Das which is running in this Court.  It is not a fact that 

P.W.5 has not stated before police that the accused grabbed her and when she 

shouted, her husband came and then accused ran away and fell on the fence.  It is 

not a fact that P.W.5 deposed falsely to save her husband and brother-in-law from the 

cross case lodged by Prabhat Das.  Police has not seized any broken piece of glass or 

torn blouse.   

16. P.W.6, Kanak Ch. Sarma, S.I, has stated in his evidence that on 

26.07.17 he was at Tihu P.S and the informant lodged the ejahar.  After the case was 

registered, the case was endorsed to PW 6.  P.W.6 investigated the case, drew the 

sketch map and interrogated the witnesses.  During investigations, P.W.6 came to 

know that the incident occurred on 27.01.17.  After interrogation of witnesses, P.W.6 

came to know that the accused was in a drunken state and was rebuking the 

informant in front of the house of the informant which led to a heated argument and 

both of them started to push each other. Later P.W.6 submitted the charge sheet u/s. 

352/294 IPC. 

17. In his cross-examination, he has stated that they received the 

information after 6 months from the date of incident.  They have not got any kind of 

information after the incident took place.  Neither any case was registered at that 

time.  After receiving the FIR, P.W.6 went to the place of occurrence and also drew 

the sketch map.  P.W.6 has not taken statement of neighbours mentioned as C & D in 

the sketch map.  It is not a fact that the informant stated before police that the 

accused tore the clothes of informant’s wife, that the accused broke the Iron Gate 

that the accused was in a drunken state at the time of incident.  It  is not a fact that 

Nikunja Das has stated before P.W.6 that some workers of the hotel informed him 

about the dispute, he heard the sound of glass breaking, he saw accused pulling the 

hair of informant’s wife, accused pushed the informant and he fell down and also that 

the accused slapped Nikunja Das/P.W.3.  It is not a fact that P.W.5 has stated before 

police that the accused grabbed her and when she shouted, Dhiren Das came and 



 

 
 
 

then accused ran away and fell on the fence.  It is not a fact that P.W.6 did not 

investigate the case properly. 

18. On perusal of the evidence on record it is seen there is a cross case 

against the informant lodged by the accused person of this case. PW 1 himself stated 

that he lodged the FIR after 6 months from the date of incident and has not 

mentioned any grounds for such delay. He also stated that he lodged the FIR after he 

received the summons in the cross case. This creates a doubt as to the genuineness 

of the case. PW 1/informant, PW 2 and PW 5 have stated in their evidence that the 

accused person assaulted the informant/PW 1, his brother PW 2 and tried to molest 

the wife of the informant, i.e. PW 5. However PW 4 has stated a complete different 

story. PW 4 has stated in his evidence that the informant along with his brother and 

wife assaulted the accused person. PW 3 has also stated that he has only seen the 

accused person and the informant fighting and has not seen who first assaulted 

whom. Again PW 1, PW 2 and PW 5 have stated in their cross examination that they 

have stated before police that the accused person assaulted the informant and PW 2, 

tore the clothes of the wife of the informant but on perusal of the cross examination 

of Investigating office/PW 6 it is seen that the defence has put suggestions to the I.O. 

with regard to the facts stated by the PW 1/informant, PW 2 and PW 5, to which the 

I.O. stoutly denied. This creates a doubt as to the credibility of the prosecution 

witnesses particularly the evidence of PW 1/informant, his brother PW 2 and the wife 

of the informant/PW 5. Moreover the suggestions put to the I.O. during cross 

examination reveals that there are contradictions in the statement of prosecution 

witnesses u/s 161 CrPC and the evidence deposed in court. 

19. There are inconsistency and discrepancies in the evidence of the 

prosecution witnesses which create doubt about the prosecution case and reliability of 

the evidence of the prosecution witnesses, particularly the evidence of PW 1, PW 2 

and PW 5. 

20. It is the cardinal principle of criminal jurisprudence that the prosecution 

has to prove the case against the accused beyond all reasonable doubt and if there is 

such doubt, then that favours the accused. In the instant case, from the discussion 

made in the foregoing paragraphs, I am of the considered opinion that the 

prosecution has failed to prove the offences U/s 294/352 IPC against the accused 

person beyond all reasonable doubt and as such, the accused is liable to be acquitted 

of the said offences.  

 



 

 
 
 

O R D E R 

18.     In view of the conclusion made above, I hold the accused not guilty of 

the offences U/ S 294/352 IPC and hence, he is acquitted of the offences U/S 294/352 

IPC. The accused is set at liberty forthwith.   

19.   The bail-bond of the accused shall remain in force for a period of six 

months from the date of this order.  

20.   The judgment is delivered in the open Court in presence of the accused 

and his learned Counsel. 

  Given under my hand and the seal of this court on this 9th day of May, 

2017.  

 

 

 

                   (Anurup Bordoloi) 

Munsiff cum JMFC, Tihu 

Typed by me,  

 

 

 

(Anurup Bordoloi) 

Munsiff cum JMFC, Tihu     

 

 

 

 

 

 

 

 

 

 

 

 

 

 



 

 
 
 

                                                                        

:A P P E N D I X: 

1. Prosecution witnesses: 

P.W.1- Sri Dhiren Das 

P.W.2- Sri Jiban Das 

P.W.3- Sri Nikunja Das 

P.W.4- Sri Kamal Das 

P.W.5- Smt. Pabitri Das 

P.W.6- S.I. Kanak Ch. Sarma 

2. Prosecution exhibits:   

 Ext.1- Ejahar 

 Ext.2- Sketch Map 

 Ext.3- Charge Sheet 

 

3. Defence witness:  Nil 

 

4. Defence Exhibits:  Nil 

 

5. Court Witness:   Nil 

 

 

 

  Munsiff cum JMFC, Tihu 


